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I.

Introduction
a. Background
This memorandum discusses whether or not the United States Coast Guard (USCG, or

Coast Guard) can charge a service member who lies in order to obtain permission to be gone
from his or her unit with being absent without leave (AWOL). Additionally, this memorandum
considers whether there is an alternate provision under which a service member who lies in order
to obtain leave may be charged.*1 In doing so, the paper discusses different types of fraud and
their applications to Article 86, as well as the different types of punishment available to military
courts under various provisions in the Uniform Code of Military Justice (UCMJ). This
memorandum also offers recommendations for how the military as a whole could resolve this
problem in order to prevent continued splits on the issue between the different military branches.
Finally, this memorandum touches on whether or not emergency leave alters the way these issues
are decided. Since there is limited military case law on the issue, and what case law there is can
be contradictory, this question offers a chance to critically examine military law and policy, and
propose alternative theories of dealing with those service members who fraudulently obtain
leave.

*The original question for this paper was: “Under Article 86 of the Uniform Code of Military
Justice (UCMJ) a service member may be charged with absence without leave (AWOL) if that
member, without authority, does not go to or leaves from wherever he or she is required to be.
What if a service member, however, does obtain leave but does so fraudulently? Can he or she
still be charged under Article 86? In other words can a member be charged with unauthorized
leave under the theory the leave he or she was granted was fraudulently obtained? Does it matter
whether it is normal leave or emergency leave?”
1
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b. Summary of Conclusions
i. A service member who lies in order to obtain leave cannot be charged
under Article 86 of the UCMJ
The Uniform Code of Military Justice Article 86 states that a service member is absent
without leave when he or she, “without authority,” is gone from wherever the military has
assigned him or her to be.2 However, if a service member obtains leave from a superior officer,
that service member has authority to be absent from his or her assigned place of duty. While the
service member did lie in order to obtain leave, at the time he or she was allowed leave, it was
valid, since the commanding officer gave permission. The fact that the permission was based on
a lie does not mean that the permission was not otherwise valid and obtained appropriately; it
simply means that the service member lied in order to obtain valid that leave.

ii. The distinction between fraud in factum and fraud in the inducement
is vital in answering this question
Previous military courts dealing with this question have declined to differentiate between
fraud in factum and fraud in the inducement. Unfortunately, this refusal fails to take into account
the crucial distinctions between the two types of fraud, and how those different types of fraud
apply in this situation. Fraud in the inducement occurs when a party lies about the circumstances
surrounding an act, whereas fraud in factum occurs when a party lies about the nature of the act
itself. Generally, courts do not consider fraud in the inducement to invalidate the end result, but
do find that fraud in factum invalidates the end result. Clearly, lying in order to obtain
permission to be on leave is fraud in the inducement; the service member is lying about the
circumstances surrounding the nature of obtaining leave, not about the absence itself.

2

Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 (2016). [Electronic copy
provided on accompanying USB flash drive at Source 1.]
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iii. A service member who lies in order to obtain leave should be charged
with “making a false official statement,” instead of “absence without
leave.”
Article 107 of the Uniform Code of Military Justice penalizes a service member who
knowingly makes “a false official statement” in the course of his or her duties.3 Essentially, lying
to a commanding officer while on duty, with purpose to lie, is a punishable offense. In lying to
obtain leave, a service member is quite obviously purposely making a false statement to his or
her commanding officer. The service member is trying to escape punishment for being absent
without leave by telling a lie in order to obtain authorized leave. Therefore, instead of charging a
service member who lies in order to obtain leave with being “absent without leave” under Article
86, the Coast Guard instead should charge such a service member with “making a false official
statement” under Article 107.
iv. Whether or not leave obtained is emergency leave is irrelevant
The military will give a service member emergency leave, provided that the service
member requests emergency leave (and, usually, provides American Red Cross, or a similar
agency, verification of the emergency) and that the emergency leave request is authorized by a
commanding officer. Military courts have held that one who provides false information in order
to obtain emergency leave can be convicted under Article 107 of the UCMJ.4 Therefore, it does
not matter whether a service member is lying in order to obtain regular leave or emergency

3

Article 107, Uniform Code of Military Justice, 10 U.S.C. § 907 (2016). [Electronic copy
provided on accompanying USB flash drive at Source 2.]
4
United States v. Dawson, 2001 CCA LEXIS 431 (A.C.C.A. 2001) (example of Article 107
conviction for lying in order to obtain emergency leave). [Electronic copy provided on
accompanying USB flash drive at Source 3.]
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leave. In either situation, a service member is misrepresenting his or her circumstances in order
to obtain authorization to be on leave.
II.

Factual Background
a. Statutory basis for absence without leave
Article 86 of the Uniform Code of Military Justice, found in the United States Code,

contains the official criteria for absence without leave. Article 68 states:
Any member of the armed forces who, without authority-1. Fails to go to his appointed place of duty at the time prescribed;
2. Goes from that place; or
3. Absents himself or remains absent from his unit, organization, or place of duty at
which he is required to be at the time prescribed;
shall be punished as a court-martial may direct.5
Essentially, if a service member fails to report for his or her assigned duty when required, or
leaves his or her assigned place of duty, that service member can be court-martialed for being
absent without leave.6 Absence without leave can also include acts such as abandoning watch or
guard duty, or leaving in order to avoid field exercises.7 However, note that in order to be absent
without leave under this statute, the service member must be absent “without authority.”
Regardless of what else the service member does (fails to show up for duty, leaves his or her

5

Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 (2016). [Electronic copy
provided on accompanying USB flash drive at Source 1.]
6
1-2 Military Criminal Justice: Practice and Procedure § 2-2 (2015). [Electronic copy provided
on accompanying USB flash drive at Source 4.]
7
Manual for Courts-Martial, United States (2012 ed.) pt. IV, ¶ 86.c. [Electronic copy provided
on accompanying USB flash drive at Source 5.]
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place of duty, etc.), that service member cannot be court martialed if he or she was absent with
the permission of a commanding officer.
The UCMJ also includes maximum available punishments for each punitive article.
Under Article 86, the punishment of a service member who has been convicted of being absent
without leave depends upon how long that service member was absent and what activities or
duties he or she left. 8 The greater the length of time the defendant was absent, the longer the
maximum punishment may be.9 For example, for a service member who is absent from his or
her unit without authorized leave for three days or less, the maximum punishment available is
one month’s confinement and the forfeiture of two-thirds of one month’s pay. A service member
who is absent from his or her unit without appropriate authorization for abandoning guard or
watch duty faces confinement for a period of three months as well as the forfeiture of two-thirds
pay per month for three months. Any service member convicted of being absent without
obtaining authorized leave who is absent for more than 30 days faces a dishonorable discharge
along with forfeiture of all pay and allowances and confinement for one year. All in all, the
maximum punishment anyone convicted of being AWOL could potentially face is a dishonorable
discharge, the forfeiture of all pay and allowances, and confinement for a period of 18 months.10
b. Types of fraud
In the four example cases on fraudulently obtained leave the Coast Guard provided, the
respective courts contemplated the difference between two types of fraud, and applied the two
types of fraud in coming to their decisions. Although this distinction is generally found in

8

Ibid.
1-5 Military Crimes and Defenses § 5.5 (2014). [Electronic copy provided on accompanying
USB flash drive at Source 6.]
10
Ibid.
9
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contract law, or sometimes in rape cases, the types of fraud are also applicable here.11
Traditionally, fraud in the inducement will not invalidate the end result, whereas fraud in the
factum will.
i. Fraud in the inducement
Fraud in the inducement occurs when a misrepresentation is made and that
misrepresentation leads the other party to enter into the transaction with an incorrect
understanding of the “risks, duties, or obligations involved.”12 Put another way, fraud in the
inducement is fraud “exercised in inducing the signing of an instrument” or in procuring a
particular result (such as the signing of a contract, consent to sexual intercourse, etc.).13
Therefore, fraud in the inducement is lying about the circumstances surrounding, or leading up
to, a particular event or result.
ii. Fraud in factum
Fraud in factum occurs when the legal instrument that is actually executed is different
from the one intended to be executed, or when that instrument never actually had a legal
existence.14 In terms of contracts, this can be achieved by substituting one document for another
at signing; in rape cases, it typically takes the form of a lie about the nature of the act itself (a
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12-49 Personal Injury--Actions, Defenses, Damages § 49.17 (2015) (additional examples of
where distinctions between the two types of fraud are legally relevant). [Electronic copy
provided on accompanying USB flash drive at Source 7.]
12
Fraud in the inducement, BLACK’S LAW DICTIONARY (10th ed. 2014). [Electronic copy
provided on accompanying USB flash drive at Source 8.]
13
Fraud in the inducement, BALLENTINE'S LAW DICTIONARY (3rd ed. 1969). [Electronic copy
provided on accompanying USB flash drive at Source 9.]
14
Fraud in factum, BLACK’S LAW DICTIONARY (10th ed. 2014). [Electronic copy provided on
accompanying USB flash drive at Source 8.]
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medical exam versus sexual intercourse, for example).15 Therefore, fraud in the factum is lying
about the particular event or result itself.
c. United States v. Legaspi
One example of a case regarding a service member who lied in order to obtain authorized
leave appearing before a military court was in the 1995 case United States v. Legaspi. In the
Legaspi case, a member of the Air Force who stole a computer hard drive from a military base in
Japan concocted a story about a family emergency in order to get off the base and leave the scene
of the crime before his assigned duty there was up.16 On appeal, the United States Air Force
Court of Criminal Appeals held that while the defendant Legaspi had participated in a deception,
he had focused his efforts on obtaining authorized leave, and therefore did not meet the criteria
for being AWOL under Article 86. Specifically, the court found that Legaspi had engaged in
fraud in the inducement (fraud that is exercised in getting consent or in negotiations17) as
opposed to fraud in factum (fraud that occurs when the legal instrument executed is different
from the one which was intended to be executed18). Therefore, they found that he had obtained
proper authorization to be on leave, and since fraud in the inducement generally does not
invalidate the end result, the court overturned Legaspi’s AWOL conviction.19
d. United States v. Duncan
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Fraud in the factum, BALLENTINE'S LAW DICTIONARY (3rd ed. 1969). [Electronic copy provided
on accompanying USB flash drive at Source 10.]
16
United States v. Legaspi, 1995 CCA LEXIS 93 (A.F.C.C.A. 1995). [Electronic copy provided
on accompanying USB flash drive at Source 11.]
17
Fraud in the Inducement, THE WOLTERS KLUWER BOUVIER LAW DICTIONARY DESK EDITION
(Desk ed. 2012). [Electronic copy provided on accompanying USB flash drive at Source 12.]
18
Factum (Fraud in the Factum), THE WOLTERS KLUWER BOUVIER LAW DICTIONARY DESK
EDITION (Desk ed. 2012). [Electronic copy provided on accompanying USB flash drive at Source
13.]
19
Legaspi, 1995 CCA LEXIS 93 at 6 [Electronic copy provided on accompanying USB flash
drive at Source 11.]
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Another example of a military court dealing with fraudulently obtained leave was in the
case of United States v. Duncan. In Duncan, a member of the Army obtained permission to be
absent from morning accountability formation by telling his squad leader that he had to take his
son to the hospital. This was not true.20 In this case, the United States Army Court of Criminal
Appeals declined to draw a distinction between fraud in the inducement and fraud in factum.21
Instead, they chose to draw a parallel between fraudulent enlistment under Article 83, and lying
in order to obtain leave. Under Article 83, enlistment is still fraudulent if the party enlisting knew
he or she was lying; the court held that the same idea applied in the Duncan case. Therefore, they
held that authority obtained through fraud was not proper authority as required by Article 86.
e. United States v. Hall
Eight years later, the United States Navy-Marine Corps Court of Criminal Appeals dealt
with another similar case involving a service member who had lied in order to obtain leave. In
this case, United States v. Hall, a member of the Navy was authorized to attend a conference in
Atlanta. He told his supervisors that he wanted to assist recruiters in Arizona on the way, but in
truth he wanted to visit his young son in Arizona instead.22 His supervisors approved the request
on the grounds that the serviceman would be on recruiting duty; however, the serviceman had
never met the requirements necessary to take on recruiting duty, nor had he ever actually
intended to complete those requirements. Citing the Duncan case, the United States NavyMarine Corps Court of Criminal Appeals again declined to draw a distinction between fraud in

20

United States v. Duncan, 60 M.J. 973 (A.C.C.A. 2005). [Electronic copy provided on
accompanying USB flash drive at Source 14.]
21
Id. at 976 [Electronic copy provided on accompanying USB flash drive at Source 14.]
22
United States v. Hall, 2013 CCA LEXIS 46 (N-M.C.C.A. 2013). [Electronic copy provided on
accompanying USB flash drive at Source 15.]
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the inducement and fraud in factum.23 The Hall court rejected the idea set out in Legaspi that
fraudulently obtained authority could be valid; instead it found that authority to be absent which
was granted for one purpose (participating in recruiting duty) was not authority granted for any
other purpose (such visiting family). Therefore, the Navy-Marine Corps Court of Appeals held
that defendant Hall lacked the authority to be absent, and hence, was guilty of being absent
without leave.

f. United States v. Brown
In another case relating to leave fraudulently obtained, a member of the Navy requested
maternity leave after telling her commanding officer that she had given birth.24 She provided a
birth certificate, and the request was approved. However, the servicewoman had actually
miscarried earlier in her pregnancy, and was lying about having given birth. Relying on the Hall
and Duncan cases, the United States Navy-Marine Corps Court of Criminal Appeals held that
authority obtained by lying was not proper authority for obtaining leave.25 The court also
rejected the defendant’s contention that even if authority was granted in error, the servicewoman
remained under military control because the military knew where she was during her leave; the
court held that once defendant Brown had lied in order to obtain leave, she was outside the
military’s control. 26 Essentially, the court held that the defendant’s lie did not procure valid
authority, but was what triggered her AWOL. Additionally, the court here also declined to

23

Id. at 6 [Electronic copy provided on accompanying USB flash drive at Source 15.]
United States v. Brown, 2014 CCA LEXIS 118 (N-M.C.C.A. 2014). [Electronic copy provided
on accompanying USB flash drive at Source 16.]
25
Id. at 6 [Electronic copy provided on accompanying USB flash drive at Source 16.]
26
Id, at 7 [Electronic copy provided on accompanying USB flash drive at Source 16.]
24
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delineate between fraud in the factum and fraud in the inducement, and found that defendant
Brown had been absent without leave.
g. Statutory basis for false official statements
The court in Duncan had contemplated whether or not the defendant should have been
charged with making a false official statement. Under Article 107 of the UCMJ, a service
member is guilty of making a false official statement if he or she: “…with intent to deceive,
signs any false record, return, regulation, order, or other official document, knowing it to be
false, or makes any other false official statement knowing it to be false…”27 Essentially, if a
service member knowingly lies in some way during the course of his or her duties, he or she may
be charged under Article 107.
If convicted under Article 107, a service member faces the following maximum
punishment: “[d]ishonorable discharge, forfeiture of all pay and allowances, and confinement for
5 years.”28 Unlike Article 86, Article 107 does not have any gradations of punishment; instead,
there is one offense, and therefore one maximum punishment.
h. Emergency leave
The Coast Guard (and other branches of the military) will grant a service member emergency
leave in certain circumstances, including, but not limited to:
1. A death in the service member’s immediate family;
2. A member of the service member’s immediate family is dying;
3. A member of the service member’s family is seriously ill;

27

Article 107, Uniform Code of Military Justice, 10 U.S.C. § 907 (2016). [Electronic copy
provided on accompanying USB flash drive at Source 2.]
28
Manual for Courts-Martial, United States (2012 ed.) pt. IV, ¶ 107.c. [Electronic copy provided
on accompanying USB flash drive at Source 17.]
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4. Other “severe or unusual hardship” in the service member’s immediate family.29
Although the service member’s commanding officer may grant emergency leave without
confirmation of the emergency, a commanding officer may seek verification of the emergency
from the American Red Cross or from other military personnel.30

III.

Law and Analysis
The issue of whether or not a service member lying in order to obtain leave is a rare one

in military courts. Of the few cases dealing with the matter, different military courts have come
to different decisions based differing emphases on the two types of fraud. That said, the Coast
Guard does not yet have a position on the problem, and so has the opportunity to chart its own
course on the issue. While it may be tempting to simply follow the Army and Navy, and accept
the findings of the Duncan, Brown, and Hall courts, that would be a mistake. The holding of the
Legaspi court, which differentiates between fraud in the inducement and fraud in factum,
provides a more nuanced view of the phrase “with authority.”31 That view is the one that the
Coast Guard should adopt. That would mean that the Coast Guard could not charge a service
member who lies in order to obtain leave under Article 86 of the UCMJ, but there is a better way
to make sure those service members are still held accountable for their actions. Instead, the Coast
Guard should charge one who fraudulently obtains leave with making a false official statement,
under Article 107 of the UCMJ.

29

Navy Personal Command, Form 1050-130, Emergency Leave (Aug. 2002) (Milpersman 1050130). [Electronic copy provided on accompanying USB flash drive at Source 18.]
30
Ibid.
31
United States v. Legaspi, 1995 CCA LEXIS 93, 6 (A.F.C.C.A. 1995). [Electronic copy
provided on accompanying USB flash drive at Source 11.]
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a. Why the Coast Guard should differentiate between the types of fraud
One of the important factors in deciding whether or not a service member has been absent
without leave is determining whether or not that person had valid authority to be away from his
or her assigned place of duty. Note that “AWOL” is also sometimes referred to as “unauthorized
absence,” which underscores the importance of authority in such situations.32 Additionally,
regardless of how the service member was AWOL (leaving the place of his or her assigned duty,
failing to go to his or her assigned place of duty, or otherwise being absent from his or her unit or
organization), the absence must be “without proper authority” in order to constitute an absence
without leave.33 Due to the significance of “proper authority” (or lack thereof) in establishing
whether or not someone was absent without leave, courts should place emphasis on the nuances
of how someone might obtain “proper authority.” It is important to emphasize that the
differences between the two types of fraud can sometimes lead to legally permissible outcomes
that perhaps seem unpleasant from a moral standpoint.*34 However, the morality of the outcome
does not at all alter the legality of the outcome.35
In the four cases discussed above that deal with leave fraudulently obtained, each court
had to decide whether or not to distinguish between fraud in the inducement and fraud in factum
in deciding whether someone who has lied in order to obtain leave had obtained proper authority.

32

1-2 Military Criminal Justice: Practice and Procedure § 2-2 (2015). [Electronic copy provided
on accompanying USB flash drive at Source 4.]
33
1-5 Military Crimes and Defenses § 5.5 (2014). [Electronic copy provided on accompanying
USB flash drive at Source 6.]
34
*One example of a scenario in which the distinction between fraud in the inducement and
fraud in factum leads to a legally permissible but possibly morally repugnant result is when the
distinction between the types of fraud creates loopholes in statutory rape statutes,
35
Russell L. Christopher & Kathryn H. Christopher, Adult Impersonation: Rape by Fraud as a
Defense to Statutory Rape, 101 Nw. U.L. Rev. 75, 75-122 (2007) (discussing potentially less
pleasant legal implications of recognizing fraud in the inducement and fraud in factum as
separate). [Electronic copy provided on accompanying USB flash drive at Source 19.]
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Three of those courts chose to essentially equate a lie about the circumstances leading to the
service member’s request leave (fraud in the inducement) with a service member’s requesting
leave and then doing something other than going on leave (fraud in factum). Traditional legal
principles have recognized that there is quite an obvious difference between the two types of
fraud, and have held that fraud in the inducement provides proper authority.36 Therefore, in
choosing not to draw a distinction between fraud in the inducement and fraud in factum, the
courts in Duncan, Hall, and Brown were essentially ignoring an existing legal doctrine.
The courts in Duncan37 and Hall,38 for example, were quite clearly all aware of the two
types of fraud: in their opinions, both courts acknowledged the existence of the distinction
between the two types of fraud in legal precedent. However, those courts also admitted quite
frankly that they were simply choosing not to follow this distinction. Furthermore, and perhaps
more importantly, they were overlooking a simple and obvious truth: all three defendants did
have authority to be absent. While that authority may have been granted for the unsound reasons,
at the time the service member requested leave, that the commanding officer (the party who had
the authority to grant that service member’s request for leave) had no reason to know that. The
lies the service member used to obtain leave were fraud in the inducement, and therefore, fall in
the realm of things that traditionally do not invalidate an end result.

Orin S. Kerr, Cybercrime’s Scope: Interpreting "Access" and "Authorization" in Computer
Misuse Statutes, 78 N.Y.U.L. Rev. 1596, 1655 (2003) (discussing the traditional and modern
implications of differentiating between fraud in the inducement and fraud in factum). [Electronic
copy provided on accompanying USB flash drive at Source 20.]
37
Duncan, 60 M.J. 973 at 976 [Electronic copy provided on accompanying USB flash drive at
Source 14.]
38
Hall, 2013 CCA LEXIS 46 at 6 [Electronic copy provided on accompanying USB flash drive
at Source 15.]
36
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It is worth noting that the Air Force, which heard the Legaspi case, has continued to
recognize the distinction between fraud in the inducement and fraud in factum. In a 2007 rape
case, the United States Court of Appeals for the Armed Forces held that a defendant was guilty
of rape by fraud in the factum when he lied about the nature of the acts he was performing.39 The
defendant had claimed he was a doctor in order to perform “examinations” on multiple women,
but in truth, had no medical training. The court quoted language from another court decision, in
which it made clear that fraud in the factum invalidated consent, while fraud in the inducement
did not.40 (Consent to sexual conduct here is analogous to authority granted for absence without
leave.) In a more recent case, the United States Court of Appeals for the Armed Forces
acknowledged in a footnote that while the distinction between fraud in the inducement and fraud
in factum was not relevant for that particular defendant’s case because neither concept was
invoked by the prosecution or the defense, the Air Force courts still recognized the distinction
between the two (and that it might be relevant in certain circumstances).41 While neither of these
cases necessarily binds the Coast Guard, their arguments do mean that the Coast Guard would
not be alone in recognizing the difference between the two types of fraud. This is especially
important because the Air Force courts were the ones that decided Legaspi, the only military
AWOL case to take into the account the different types of fraud.42
b. Why the Coast Guard should charge one who lies in order to obtain leave
under Article 107 instead of Article 86

39

United States v. Carr, 65 M.J. 39, 42 (C.A.A.F. 2007). [Electronic copy provided on
accompanying USB flash drive at Source 21.]
40
Id. at 41 [Electronic copy provided on accompanying USB flash drive at Source 21.]
41
United States v. Young, 2016 CCA LEXIS 201, 14 (A.F.C.C.A. 2016). [Electronic copy
provided on accompanying USB flash drive at Source 22.]
42
United States v. Legaspi, 1995 CCA LEXIS 93, 6 (A.F.C.C.A. 1995). [Electronic copy
provided on accompanying USB flash drive at Source 11.]
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If the Coast Guard recognizes fraud in the inducement as it applies to the absence without
leave issue, it will then be unable to charge a person who obtains leave by fraud in the
inducement under Article 86. This is because Article 86 requires that service members be absent
“without authority,” and fraud in the inducement provides valid authority.43 However, a member
who lies to obtain valid leave should be charged with making a false official statement under
Article 107 of the UCMJ instead.

c. Definitions
Firstly, lying in order to obtain leave meets the legal criteria for a false official statement.
The statute in question, Article 87 of the UCMJ, states that:
Any person subject to this chapter who, with intent to deceive, signs any false record,
return, regulation, order, or other official document, knowing it to be false, or makes any
other false official statement knowing it to be false, shall be punished as a court-martial
may direct.44
Under this statute, a statement is “official” if it occurs during the course of the service member’s
military duties.45 Therefore, a statement to a commanding officer about the purpose of one’s
leave would be an official statement. Clearly, a purposeful lie about the purpose of one’s leave
would constitute a false official statement that the service member knows is not true, as required
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by the statute.46 Thus, a lie in the vein of those that form the basis of the Legaspi, Brown, Hall,
and Duncan cases would fulfill the criteria for a false official statement under Article 107.
d. Range of punishments
Secondly, the decision to charge those fraudulently obtain leave under Article 107 instead
of under Article 86 would give the Coast Guard a greater range of options for punishing those
who are convicted. The maximum punishment available for a service member who is convicted
of making a false official statement is up to five years confinement, the loss of all pay and
allowances, and a dishonorable discharge.47 The maximum punishment available for a service
member who is convicted of being absent without leave is the loss of all pay and allowances, a
dishonorable discharge, and up to 18 months confinement.48 However, punishment is the
maximum punishment for those convicted of being AWOL for more than 30 days, and only
those who are convicted of being AWOL for more than 30 days. For those service members who
are absent for shorter periods of time, the potential maximum punishment is not as severe. For
example, those who are absent without leave for over 3 days but less than 30 days for example,
the maximum available punishment is six months confinement and the loss of forfeiture of twothirds of their pay per month for a period of six months.49 The limits imposed by the different
gradations of offense under Article 86, combined with the great latitude available with the
maximum punishment under Article 107, means that the Coast Guard would simply have a
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greater amount of flexibility in how it chose to punish those convicted of making a false official
statement in order to obtain leave (as opposed to being convicted under Article 86).
e. Why “emergency” status of leave does not matter in terms of this issue
Firstly, in order to obtain emergency leave, a service member is still required to obtain
authority from his or her commanding officer in order to be on emergency leave.50 Therefore, the
discussion of fraud in the inducement and fraud in factum still apply to the phrase “with
authority” here. By lying in order to obtain emergency leave, a service member is still relying on
fraud in the inducement to gain authority, and since fraud in the inducement does not negate that
authority, fraudulently obtained permission for emergency leave would be just as valid as if the
service member had lied in order to obtain regular leave. Regardless of the type of leave, as long
as a service member gets required authority to be on leave from his or her commanding officer,
the legal theory remains the same.
Secondly, there is at least one case in which courts have found that having a defendant
plead guilty to making a false official statement when lying in order to obtain emergency leave
was appropriate.51 In one case heard by the United States Army Court of Criminal Appeals in
2001, the court held that the defendant’s plea of guilty to making a false official statement in
order to obtain authorized emergency leave was acceptable. In this case, United States v.
Dawson, the defendant Dawson told his commanding officer that he required emergency leave,
since his parents had just been killed in a car accident. Later, the defendant admitted that he had
been lying when he asked for leave, as his parents were not dead. By signing the leave form, the
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defendant had been making a false official statement. The court, at a mandatory review of the
defendant’s plea, held that the plea to making a false official statement was “legally sufficient”
since when the defendant asked for emergency leave, he knew that he did not qualify and was
knowingly deceiving his commanding officer.52 Essentially, what mattered in this case was not
the type of leave the defendant was asking for, but the fact that he lied to his commanding officer
when he asked for leave and then signed an official document he knew was not true. The
Dawson case shows that there is no real distinction in emergency versus normal leave when
dealing with fraudulently obtained leave (and also gives some credence to the theory that those
who lie in order to obtain leave can be charged under Article 107 instead of Article 86).
IV.

Global Recommendations
Although this memorandum is intended mainly to explain out how the Coast Guard

should deal with those who lie in order to obtain leave, it is worth discussing how the military as
a whole could solve this problem entirely. Although this solution is quite complicated and would
require a lengthy political process, it would help prevent confusion in how cases like Brown,
Duncan, Hall and Legaspi are decided in the future.
a. Article 87 and the language of “design”
Article 87 of the Uniform Code of Military Justice contains language that could, and
should, be transplanted, or else otherwise adapted and then incorporated into Article 86.
According to Article 87, a service member is guilty of missing movement if he or she, “…who
through neglect or design misses the movement of a ship, aircraft, or unit with which he is
required in the course of duty…”53 Note the language: “…who through neglect or design…”
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Therefore, in an Article 87 case, someone who in any way plans or arranges to miss movement
and be away from his or her unit can be convicted. According to the Manual for Courts-Martial
regarding Article 87, the word “design” encompasses those who miss movement: “on purpose,
intentionally, or according to plan and requires specific intent to miss the movement.”54 This
language from Article 87 could easily include a service member who plans out a lie and then lies
in order to obtain authorization to be on leave, if integrated correctly into Article 86.

b. Why Article 86 should be updated to include Article 87 language
Ideally, Article 86 would be expanded to include those who lie in order to obtain leave so
as to eliminate the question of the role of the phrase “without authority.” In fact, the first way
that the military could eliminate the question of the role of the phrase “without authority” would
be to simply eliminate the phrase “without authority” from Article 86 entirely. Secondly, the
military should then incorporate the “by design” language from Article 87 into Article 86. A
possible amendment with that language might look something like this:
Any member of the armed forces, who, who through neglect or design,
1. Fails to go to his appointed place of duty at the time prescribed;
2. Goes from that place; or
3. Absents himself or remains absent from his unit, organization, or place of duty at
which he is required to be at the time prescribed, shall be punished as a court-martial
may direct.
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Under this example statute, a service member who intends, in any way, shape, or form, to be
absent from where he or she is supposed to be is guilty of being absent without leave. This would
include a service member who intends to be absent and plans to procure authorized leave by
lying to his or her commanding officer. The sample statute above eliminates the issue of the
validity of authority, and as such, eliminates the question of whether or not a service member
who lies in order to obtain leave has obtained legitimate authorized leave or is actually AWOL.
V.

Conclusion
In conclusion, the Coast Guard should not charge those service members who lie in order

to obtain leave under Article 86 of the UCMJ. The fact that those service members receive valid
authority, even via a lie, is an insurmountable obstacle when looking at the language of the
UCMJ Article 86. While previous courts have attempted to circumvent this barrier by declining
to delineate between fraud in the inducement and fraud in the factum, this approach is
unconvincing when considering the operation of differing types of fraud in comparison with the
context of those cases. In short, lying in order to obtain leave is absolutely a form of fraud in the
inducement, since fraud in the inducement is, at its heart, a falsehood meant to obtain a particular
result. In those cases, service members have lied in order to obtain a particular result: authorized
leave. Since fraud in the inducement does not invalidate the end result of the falsehood (here,
authorized leave), those service members who have lied in order to obtain authorized leave have
in fact had authority to be absent from their assigned place of duty. Adding emergency leave into
this equation does not change anything: since a service member still needs authorization in order
to be on emergency leave, and would still be lying in order to obtain that authorization, the legal
theory that applies to regular leave also applies to emergency leave.
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However, even though the USCG should not charge one who lies in order to obtain leave
under Article 86, it still can charge such an individual under Article 107 for making a false
official statement. In such a case, the purposeful lie to a commanding officer about the nature of
the leave request fulfills the criteria for a false official statement under Article 107. Given that
Article 107 also gives the Coast Guard more flexibility in how it chooses to punish a convicted
person, charging one who fraudulently obtains leave with making a false official statement
instead of being AWOL has benefits beyond simply being the more appropriate charge.
Finally, while it falls outside of the purview of the Coast Guard, the military as a whole
should consider altering the language of Article 86 in order to prevent this problem from
occurring in the future. Incorporating the “design” language of Article 87 would achieve this aim
easily.
In short, the Coast Guard should not charge one who lies in order to obtain leave, either
in emergency or non-emergency circumstances, with being absent without leave under Article
86; rather, the Coast Guard can and should charge such a service members with making a false
official statement under Article 107. This problem could be avoided entirely though, if the
military as a whole worked to refine Article 86 so as to eliminate the role of authority in AWOL
charges, and instead focused on the intent behind the deception.
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